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...... Appellant

Vs
The Addl. CST&E-cum-Appellate Authority, (52) HP Shimla.
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Shri Sandeep Mandyal, Sr. Law Officer for the Respondents.

Appeal under Section 45(2) of the Himachal Pradesh,
Value Added Tax Act, 2005.

Order

1. The present appeal has been filed by M/s Asian Paints Ltd., Khewat No. 66/61,
Khasra No. 434/17, Sector-1, Parwanoo against the order of Ld. Addl
Commissioner State Taxes and Excise cum Appellate Authority(SZ), Shimla
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O : of the Assessing Authority. Circle-II, Solan, was upheld vide which a penalty of
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Rs. 4, 28,860/« was imposed on the appellant in a detection under Section 34(7) of

the Himachal Pradesh Value Added Tax Act, 2005

2. The briel facts of the case are that the Assessing Authority during the road

checking at Sector 6, Parwanoo checked a truck with registration no. HR681B5289

loaded with paint which was consigned from Asian Paints Ghaziabad to the Asian

Paints Parwanoo. After physical verification of records and goods loaded in

vehicle it was revealed that only one bill amounting to Rs. 1,21,115 was found

declared while other bill no. 8003598586, dated 23.07.2016 amounting to Rs,

17,15,437 was found undeclared, The Assessing Authority vide his order dated

27.07.2016 held that the appellant dealer has violated the provisions of Section

34(2), Section 34(4) and Section 34(12) of HP VAT Act, 2005 and created

demand of Rs. 4, 28,860/~ under Section 34(7) of the Act. Against the order of

Assessing Authority, the appellant preferred an a

ppeal to the Ld. Appellate
Authority

-cum Addl. Commissioner State Taxes and Excise (8Z), HP Shimla. The
Ld. Appellate Authority (S2) passed order dated 20.03.2017 and upheld order

dated 27.07.2016 of the Assessing Authority and the demand created therein. The
appellant has thereafter fj

led the present appeal against the said appellate order on
dated 10.06.2019.

Aggrieved by the orders of Id. Appellate Authority, the appellant has filed the
present appeal before this Tribunal on the following grounds:

a. The Ld Addl. Excise and Taxation

Commissioner is not Justified in
upholding the detection order made on account of non

at barrier for Rs. 1715437/-
428860/-.

-declaration of goods
and thereby confirming the penalty for Rs.

That the said order is absolutely against the facts of the case and
the same is not sustainable in the eyes of law.

The case the Ld. Excise and Taxation Commissioner is not Justified in

upholding that the dealer is liable to be punished for the inadvertent fault
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of the driver or the transporter for non-declaration of goods whereas facl
L

of the matter is that the driver has duly declared both the bills and both
wo's have duly been entered in 26-A by the transporter bul inadvertently
amount of one bill for Rs. 1715437/« was not entered and the same cannot
be equated with deliberate attempl 1o evade tax, The sald [findings are
absolutely illegal and not sustainable in the eyes of law.

¢ The Ld. Excise and Taxation Commissioner in the last para of the
impugned order himself admitting that the dealer has declared both the
bills numbers in declaration form why the value of one bill have been
omitted is in total violation of the provision of natural justice.

d. The facts and circumstances of the case the Ld. Excise and Taxation
Commissioner is not justified in upholding the imposition of penalty under
section 34(7) of the H.P VAT Act, 2005 of Rs. 428860/-. The levy of the said
penalty is absolutely illegal as the same stands imposed in total violation of
the provision of natural justice just on the basis of surmises and
conjectures.

e. The order of the Ld. Excise and Taxation Commissioner is bad in law and

Jacts.

4. The Ld. Counsel Vishal Mohan and Sh Ribhav Mohan, Advocate for the appellant
prayed that the appeal be accepted and impugned order is quashed, along with the
additional demand created against the appellant. The Ld. Counsel has made
reference to judgment in the case of Hindustan Steel Limited V/s State of Orissa
(1970) 25 STC 2011 (SC) wherein Supreme Court held that an order imposing
penalty for failure to carry out statutory obligation is the result of quasi criminal

proceedings and penalty will not ordinarily be imposed unless the party acted

deliberately in defiance of the law. The Ld. Counsel also averred that non-
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bonafide mistake is also borne out by the fact that bill no, of the undeclared bill

along with the bill no. in respect of which VAT-XXVI-A

was also mentioned
Form was declared. He further pleaded that since goods were transferred from the

other branch of the appellant against F<Form, therefore, said transaction could not

be suppressed by the appellant.

Sh. Sandeep Mandyal Sr. Law Officer of the department said that the petitioner
has no case to agitate before this Tribunal. The issues raised herein have been
addressed by the authorities below and now the actions of the Assessing Authority
and Appellate Authority only needs to be upheld.

The Sr. Law officer provided the copy of judgment in the matter
of Appeal No0.32/2017 in M/s Parle Biscuits (P) Ltd. C&F-M/s MS Associates,
Sector-6 Parwanoo vs. Addl. Excise & Taxation Commissioner Cum Appellate
Authority (SZ), HP Shimla and Excise and Taxation Officer-cum-Assessing
Authority, Solan Circle-II, HP given by earlier bench of HP Tax Tribunal on dated
09.08.2023 wherein the penalty enforced by the Assessing Authority was upheld
for violating the provisions of HP VAT Act. He further argued that while bill no.’s
of both the bills amounting to Rs. 1, 21,115/~ and Rs. 17.15,437/- respectively
have been mentioned in the declaration form, amount of only the bill with lesser

values has been declared meaning that it was done with purpose and under the

garb of inadvertent mistake.

I have heard the Ld. Counsel and the Ld. Govt. Counsel for the respondents in
detail. The point for consideration raised by the appellant pertains to the issue of
waiving of penalty, which was imposed vide detection case order dated

27.07.2016 by the Assessing Authority. The contentions of the appellant are

discussed below:-
On perusal of the Section 34(4) and 34(12) of the HP VAT Act, 2005 read

with Rule 61(A) of HP VAT Rules, 2005. the fact is very clear that where
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iii.

any person incharge of goods carriage or vessel or transporter is required to
furnish or declare the goods before entering or leaving the State limits in
Form—VAT-XXVI-A electronically therefore, in the instant case the person
incharge of the goods was the appellant. It is an admitted fact that the
declaration required 1o be made with ibid act was not made completely
rather declaration of only one bill out of two was done. Since the truck in
question declared bills of goods in form VAT-XXVI-A partially, the
appellant/ dealer violated the provisions of the act ibid, for which penalty
ander Section 34(7) of HP VAT Act, 2005 is liable to be imposed.
| agree with the observation made by the 1" Appellate Authority that the
purchases were made against - forms does not mean that the transaction
would be accounted in later stages. So, 10 curb the evasion online
declaration before the movement of goods in the state was made mandatory
by Rule 61 (A) of the HP VAT Act 2005, Also, since the said F-form was
to be issued subsequently in later stages, it cannot be ascertained that there
can be collusion or not among the purchaser and seller to truly make
ransaction accounted for. Hence, benefit of doubt cannot be granted in
favour of the appellant, as detection has been done on dated 23.07.2016,
before the issuance of F form, which was to be issued in later stages, hence
it cannot be ascertained on the date of detection. Non-declaration of goods
is a prevalent practice of suppression of purchases and sales and resultantly
evasion of tax by dealers.
The objection raised by the counsel of the appellant regarding fault or
omission attributed to the driver is not sustainable, because driver is merely
acting as an agent. It was responsibility of the owner of the goods to declare
in said form as per Section 34(4) of HP VAT Act, 2005. It also needs to be
borne in mind that indisputably, the goods were being carried on at the

instructions of the appellant dealer, who is the absolute owner of the goods

\ and he cannot now escape liability for non-declaration under the Act. The
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iv,

the undeclared Roods, afley Riving
ner of
that there has been an atternpt
HP VAT Act 2008 s ¢

oPportunity of being heard 1o the ow Roods, if afier enquiry, such
officer finds O evade tax. The intent of the
Specifies a fixed rate of penalty and does
ng the rate penalty. The penalty so fixed is
meant o be a dete cannot be regarded as ilegal. The low
Supreme Court in the case of State of Rajasthan
TC 611 (SC) Supports the imposition of penalty

lear as i

enunciated by the Hon'ble
V/s D.P Metals (2001) 8
and hence the same is being relied upon. It was clearly held ibid that

or forged document or declaration at the check-post
or even thereafter can safely

be presumed to have been motivated by
desire to mislead the authorities-hiding the truth and tendering falsehood
would per se show existence of mens rea, even if required. Similarly
where, despite opportunity having been granted if the requisite documents

are not produced, even though the same should exist,
the guilty intens....

‘Submission of false

would clearly prove
the quantum of tax levied by the taxing statute, the
nditions subjeci 1o which it is levied, the manner in which it is sought to
€ recovered, are all matters within the competence of the legislature, and
in dealing with the contention raised by a citizen that the taxing statute

: nd cautious
contravenes Art 19, courts would naturally be circumspect a

i e to the
as such there cannot, in the present case, be any valid challeng
rate of penalty provided’.
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7. For the aforesaid reasons, the appeal does not merit consideration and is o
dismissed. The impugned orders of the Assessing Authority Solan Circle-I] dated b

27.07.2016 and order of the Appellate Authority dated 20.03.2017 are upheld,

Copy of this order be sent to the parties concerned. File after due completion be
—
consigned to the record room.

(Priyanka Basu Ingty)
Chairmans

HP Tax Tribunal,
Camp at Shimla







