


Appeal under Section 45(2) of the Himachal Pradesh, Value Added
Tax Act, 2005 read with Section 9(2) CST Act, 1956

Order

1. The present appeals have been filed by M/s Executive Engineer Civil, BSNL,
Kangnadhar New Shimla, District Shimla, HP, against the order of Ld. Addl.
Commissioner State Taxes and Excise cum Appellate Authority (87), Himachal
Pradesh dated 31.08.2024 wherein assessment order dated 19-12-2016 passed by
the Assessing Authority Sanjauli Circle, against the appellant for the years 2008-
09 and 2009-10 respectively, under the HP VAT Act, 2005 was upheld.

2. The brief facts of the case are that M/s Executive Engineer Civil, BSNL. is a unit
of Bharat Sanchar Nigam Ltd., is registered under the provisions of H.P Value

Added Tax Act, 2005 and Central sales Tax Act, 1956 with the Excise & Taxation

Department HP .The appellant which is consumer mobility section of Bharat
Sanchar Nigam Ltd., H.P. Circle, is solely responsible for the purchase of entire
material that is required for the provision of mobile services. In the month of
January, 2008, the Bharat Sanchar Nigam Limited issued press notice inviting
tenders for work of rate contract of supply installation, testing and commissioning
of 40M ground based communication Tower excluding foundation for setting up
and managing infrastructure sites for provision of mobile services in specified
Rural and remote areas at various sites in telecom circles of Himachal Pradesh,
Odissa and Karnataka. The Respondent No.2, M/s Associated Power Structures

Pvt Ltd submitted tenders and same were accepted vide rate contract letter dt.
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The Appellate Authority has miserably failed to appreciate that the Assessing
Authority has wrongly applied the judgment of N.M. Goyal Vs. Sales Tax Officer,
Rajnandgaon, 1989 AIR 285, 1988 SCR Supl. 657 and Rashtriya Ispat Nigam Ltd.
Vs, State of AP [1998]109 STC 425 to the case of the appellant. The present
appellant has no point of time sold/transferred the goods to the Respondent No.2
The findings of the Assessing Authority is contrary to the verdict of the Hon'’ble
Gwarat High Court duly confirmed by the Apex Court, the Hon'ble Gujarat High
Court has categorically hold that movement of components of mobile towers had

occasioned from State of Gujarat to the State of Himachal Pradesh, which was an

incident of the contract of sale. The movement of goods Jrom one State to another
was a sale in the course of inter-State to another was a sale in the course of inter-
state trade and such movement was the result of an incident of contract of sale.
But the respondent assessing authority has reversed the finding to attract the levy
of Value Added Tax. The stand of the respondent authorities are self contradictory
and contrary to the verdict of the Gujarat High Court, which has clearly held the
transaction between respondent No.2 and present appellant to the respondent no.2
does not make any sense, once the respondent no.2 has incorporated the goods in
works contract.
II.  The Assessing Authority has wrongly applied the ratio of judgment of N.M. Goyal
Vs. Sales Tax Officer, Rajnandgaon, 1989 AIR 285, 1988 SCR Supl. (3) 657 and
Rashtriya Ispat Nigam Ltd. Vs, State of AP [1998] 109 STC 425 to the case of the
appellant since as per the agreements in the present case there was no terms with
relation to the supply of material to the Respondent No.2, the present transaction
was plain and simple of interstate works contract in which the role of appellant
was to award contract to the respondent who was situated in the state of Gujarat
for supply installation, testing and commissioning of 40M ground based

communication Towers. The liability of the appellant was only limited to the extent

of deduction of tax at source in terms of Section 17 of H.P. Value Added Tax act,
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2005 which was duly complied by the Appellant. The Respondent No.3 Appellate
Authority miserably failed to appreciate the exact legal position in this regard.

The respondent assessing authority has concluded the alleged misuse of TIN
number by the Respondent No.2 and made the basis for taxation of the present
appellant. If the assessing authority is of the opinion that the material has been
transferred to the Respondent No.2, it Is the respondent No.2, actually liable for
pavment of tax on the alleged purchases. The order of the Assessing Authority and

confirmation by the Appellate Authority is contrary to the settled law in this

regard.

With regard to notice dated 13.11.2025 issued to Respondent no. 2 M/s
Associated Power Structures Pvt. Ltd. Corporate Office, Block No. 35, New
Modern Pertofill NH-8, Village Bamangam, Talkarian, District Badodra, Gujrat-
391240 submitted their written submission through their Advocate Rajender Lal
Behl where they submitted that the Appellant Executive Engineer Civil BSNL
Kangnadhar, New Shimla H.P has wrongly implanted the name of Respondent
No.2. It is strange, that the Respondent No.2 has been called upon in the case
which is only between Executive Engineer Civil, BSNL, Shimla and the Assessing

Authority. Since, Executive Engineer Civil BSNL Shimla fell under the definition
of the dealer-they got registered as dealer and depending on the transactions done.
They have been assessed accordingly by the Learned Assessing Authority.
Further -

That during the years 2008-09, we made supplies of goods to the Appellant
from Gujarat for consideration of Rs. 5,77,57,871/- and Rs. 46,76,445/-.
Accordingly, bills were issued for the supply of goods from Gujarat to
MVExecutive Civil BSNL Shimla, H.P for which the amount was duly paid.

That thereafter, the Respondent No.2 requested the Appellant t issue from C
which were duly issued. The Appellant duly gave detail of its purchaser to

i

the Assessing Authority and requested for issue of declaration forms C. On
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receipt of forms C from the Department, the same were Issued to
Respondent No.2 for intersiate transactions for the supply of goods from
Gujarat to Himachal Pradesh, Executive Civil BSNL Shimla has duly
shown theses purchases in their books of accounts for procuring form C.

il That Assessing Authority Shimla, carried out assessment proceedings in the
case of Executive Engineer, Civil. BSNL Shimla and vide its order dated
19.12.2016 examined the purchase bills/invoices of M/s. Executive
Engineer Civil BSNL and it Is found that these are in fact billed in the name
of BSNL thus it has been established that BSNL has purchased the goods
and BSNL is issuing C forms to M/s Associated Power Structures Pvt. Ltd.
Gujarat. Therefore it was the liability of the BSNL to deposit the tax which
was not paid by the BSNL in time thus there is an apparent delinquency on
the part of the BSNL.

From the facts, it is apparent that the assessment in the case of
Executive Engineer, Civil BSNL Shimla has been carried out on the basis of
records produced by them. Whether tax has been rightly imposed or not is
before your Honour. The Respondent No.2 as mentioned above has been
wrongly impleaded as they have nothing to do in this case. The entire
matter pertains to levy of tax and its subject matter between Executive

Engineer Civil, BSNL Shimla and the Assessing Authority.

5. The Ld. Advocate of the appellant, Sh. Rakesh Sharma averred that the present
transaction was plain and simple of interstate works contract in which the role of
appellant was to award contract to the respondent who was situated in the state of
Gujarat for supply installation, testing and commissioning ground based
communication Towers. The liability of the appellant was only limited to the
extent of deduction of tax at source in terms of Section 17 of H.P Value Added

Tax Act, 2005 which was duly compiled by the Appellant.




6. Sh. Sandeep Mandyal, Sr. Law Officer of the department said that the petitioner
has no case to agitate before this Tribunal. The issues raised herein have been
addressed by the authority below and now the actions of the Assessing Authority
and Appellate Authority only need to be upheld.

Along with Sr. Law Officer, Sh. Mohit Shukla ACST&E with Smt. Sanjana,
ASTEO Sanjauli Circle produced their arguments and ACST&E vehemently
questioned * where is the tax of the state of Himachal Pradesh’ if BSNL is shifting
their liability on APS which is not even registered in Himachal Pradesh. They
further said that it was duty of BSNL at the time of awarding the contract that M/s
Associated Power Structures i.e. APS get registered themselves under HP VAT
Act, 2005 so as to transfer goods in Himachal Pradesh. It is seen that APS used the
TIN of BSNL to buy the goods till the completion of project. Also BSNL did not
file returns for the aforesaid period. BSNL in compliance of the High Court &
Supreme Court order furnished the details of purchases to procure the online “C”
forms. Also, the returns of this were filed after a delay of 8 years. Since M/s APS
was not registered in the state of HP and the TIN of BSNL was used for all
purchases, liability has rightly been fastened on BSNL.

7. 1 have heard the Ld. Counsel and the Ld. Govt. Counsel for the respondents in

detail. The point for consideration raised by the appellant pertains to the issue of

whether the appellant is liable to be taxed under the HP VAT Act, 2005 in respect
of the transactions in question, or whether the liability rests elsewhere in light of
the nature of the transaction and inter-state character of supply. The contentions of

the appellant are discussed below:-

[) The contention raised by the appellant that he is not made any transfer of
goods to the contractor thereby do not attract the liability of VAT does not
hold ground as the matter of interstate sale already stands decided by the
Hon’ble High Court of Guijarat stating that there is a inter-state transaction

between the appellant and the contractor in lieu of which High Court
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directed BSNL to issue C Form in favour of the contractor. After that, M/s
APS i.c. the contractor had raised the bill of purchases in the favour of the
BSNL which also got reflected in returns filed by BSNL, meaning, thereby
that BSNL had accepted the observations made by the Gujarat High Court
and hence acted accordingly by considering these as inter-state transactions,

The issue regarding the nature of transaction as inter-state sale already
stands settled by the Hon’ble Gujarat High Court, affirmed by the Hon’ble
Supreme Court. Once a competent constitutional court has determined the
character of the transaction, the same attains finality and binds all
authorities. Reliance is placed upon-East India Commercial Co. Ltd. v.
Collector of Customs, AIR 1962 SC 1893 — Authorities are bound by
decisions of higher courts and on Union of India vs. Kamlakshi Finance

Corporation Ltd., 1991 (55) ELT 433 (SC) — Ju
pellant cannot now retract

dicial discipline mandates

strict adherence to appellate orders. Thus, the ap
State in naturc.

tute taxable transfer of
rks

from the position that the transaction was inter-

Thus, the transactions in question consti
xecution within a WO

property in goods, not withstanding their €

contract.
IT) It was the duty of BSNL at the time of award of contract to ensure that

Associated Power Structure Vadodra must regist
e. It is seen t

tion of the project which

er themselves in Himachal

hat M/s APS

Pradesh before they bring goods into the stat
blatantly used the TIN No. of BSNL till the comple
shows that there is negligence on the part of BSNL authorities. In all those
years it was BSNL’s responsibility to correct these

BSNL did not even file their VAT returns for consecutive eight

mistakes.On the

contrary,

years for the aforesaid period. It shows an apparent delinquency on the part

of BSNL clearly showing that the appellant failed to ensure registration of

contractor in HP and prevent misuse of its TIN. This amounts to statutory

non-compliance. In this regard reliance is place upon McDowell & Co. Ltd.
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111)

V)

w CTO, (1985) 3 SCC 230 — Tax liability cannot be avoided through

devices or negligence.
Hence, the failure to ensure statutory compliance by the contractor

cannot shift the incidence of tax away from the appellant.

The appellant accepted inter-state nature of transaction before Courts i.e.
after Gujarat High Court verdict and consequently issued * C forms and
further reflected transactions in returns. As per the order of the Assessing
Authority the appellant has not disputed the figure of VAT liability
determined by the Assessing Authority which shows that there is merit in
the action of Assessing Authority. Moreover, in the appeal they have not
disputed the issue of Taxation provided under Section 4 of HP VAT Act,
2005 which is the basis to determine VAT liability on the appellant.

Thus, the appellant, having issued *C’ Forms and accounted for the

transactions, is estopped from denying tax liability.

stablished that

Further, it would be pertinent to mention that once it is gets €

e Assessing

ant and the

the transactions were intersialc it is rightly inferred by th

Authority to levy the VAT upon the transaction between Appell

contractor APS . The Assessing Authority
VAT liability when the scrutiny

found the
of the

in the present case has

appellant guilty of suppressing his
returns w's 60 of HP VAT Act, 2005 was undertaken.
es Tax Officer and Rashtriya

The reliance upon the

judgment in the matter of N.M. Goel vs. Sal
Ispat Nigam Lid., Vs. State of AP is factually correct. These judgments

clearly lay down that:

:ven in works contracts, if materials are supplied and incorporated, there is

. deemed transfer of property in goods, attracting tax liability.

In the present case:
e Goods were invoiced in the name of BSNL
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